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Ab6trak

Konsep Tentang Madhhab dan Persoalan Batas-batasnya

Apakah suatu madhltab itu bagaikan sebuah Kurr-rpLrlan hukurn Is-
larn sepert i  Ki tab lJndang-undang Flukurn Pidana (Perdata).  sehingga
pcngikut madhhab tersebut t inggal rnengarnbi l  hukr-rrn tertentu dari
Kumpulan hukum Islarn tersebLrt  sesuai dengan 1,ang dipcr lukanl I 'er-r tu

;uu'abny:r,  pada mulanyzr atau pada dasarnya t idak demrkian. Sejak awai
- katakanlah .seyak masa .sahaba - ulama berijtibad (lrcrpikir bebas). Hasil
i i thacl  i t ' " r lah vang kemudian krta kenal dengan narna hukurr i  Is lrm.
Suclah barang tcntu di  .sana ada (dalam jurnlah yang t idak begitu banyak)
ke ten tuan-kc ten tuan yang r inc i  ten tang hukum ls lan t  1 ' ; . rng  sudah
<lisebutkan cli dalam ai-Qur'xn maupun Iladlth. Pada nras:r ̂saltttbu d'.n't
tabi'irt sirnbul kedaerah:rn untuk rnenyebutkan suatu madblsab l>eiurtrlah
rnuncul.  Pemikiran hr-rkum Islam selalu drnisbatkan kepada nema pr ibacl i
dar i  para tokoh i tu.  Umpanranya, pendapat 'Urnar b. al-Khatt lb,  'A'rshl ,

Zavd l ' l ' , l 'hebit ,  Ibn 'Umar, Sa'rd b. al-Musayyab, dl l .  Baru pada z.) tnan
tabi'Dn kccil, terutarna sekali generasi Abu Hanifa, Ibn Abi Layle, M3lik.
dan al-AwziT, narna nmtlhbab yang dinisbatkan pada daerah itu terwujud;
vakni madhab yang disebut oleh Joseph Schacht dengan nama ancient
scbctols qf law, dan oleh Allrnad FJasan dengan sebutan early scbools of
lau,. Maka muncullah nama abl al-'lraq, ahl al-Madina, dan ahl-Sbam.

Pada masa ini  juga terbiasa mengunggulkan sebagai ulama rnelebihi

yang lairrnya. Sebutan madbbab kedaerahan ini dipakai oleh al-Shaybani

cli dalarn beberapa tulisannya, antara lain al-Siyar al-Kabir dan Kitab al-

flujja 'ala Abl al-MadIna, dan oleh al-Shafi'i di dalam al-Llmmnya,

disamping yang lainnya. Sejak gerakan yang dilancarkan oleh al-Sy1fi'i,

nama kedaerahan mulai memudar dan berganti dengan nama perorangan.

Maka pada waktu madbbab muncul dalam bentuknya yang baru, kini

narna p€rorangan menjadi sebutan madbbab tersebut, seperti madbhab
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flanafi yang dinisbatkan kepada Ab[ flanifa, madhba& Maliki yang

dinisbatkan kepada Malik b. Anas, madbbab Shefr\ yang dinisbatkan

kepada Muframmad b. Idris al-Shafil, dan madbbabfl.anbali yang dinisbar

kan kepada Ahmad b. flanbal.
Raik di  dalarn madhhab atas dasar nama kedaerahan atau nama

perorangan. pendapat pr ibadi tetap rnuncul dan berkernbang. Akibatnya.

perlredaan pcndapat di kalrrngan ahli .fiqh (ikhtilnf al-.fuqaha'), baik in-

tern nmdbhab rnaupun antere salu nndLthab dengttn madbhab yang lain

senglrt sr-rlrr.rr. Ilaltk:rn pcrlrcllrtrt clcngan Itll:ttl l 'pe ncliri" ntctdbltaktyapun

lr is l  c l i tcr i rnu. Nlr-rr i r l -nrur id bes:rr  dar i  iuxtrr t  nadhltab tcrsel tut  l tanvak

\ ' : t r ' t t  l u ( ' l n l ) L l t t \ ' ; u  l l c l - l  , t ' t l : t : t l t  p ( ' l l ( l i l l ) : l t  c l t ' t r g ; t n  l l ) l i l l l l  l l l ( ' r L ' k : t .  (  . (  ) l l l o l t n r ' : t .

Alt r r  \ ' [ rsuf  c lun i \ l r . r l .urnrn l rc l  l r .  u l - l . l l rs l tn  l r i -S l t l ry l t - r l r i  l r : tn \ ' : tk  l l l ( ' l ] lPt ln \ '1 l  i

perlrcclaurr pcrrchput clcngarr -,\ lrLr I. ienrfa. I lelrcrape titr,rricl al-Shiif i ' i ,  scpcrti

I r l -Nl r . rz . : rn i  c l l r r - i  ; r l - lJus:r ) ' t i ,  lne rn l ) r - r r rv l t i  pcr l tc 'c lu l t t t  l tcnc l l t l ' l l t t  r ie  r lg l in  i t r l l l . t l

r r i -Sh:- r l ' r i .  I ) r in  l rcg i t r - r  pr . r i t r  vung l : r in .  l l lhkrr t  t t l : tn t t  g , r :ne nts i  l t t ' r i f : r r lnvr t l lun

1t( - l lpur ty l r i  l r : rk  r - rntLrk ber l ' rcc l r t  pcncl lp l t t  c lcngl t t . r  gLl r r r t tv : l  c l ln  , lc t rg l rn

i r . r ' r l rn  1 ' rcr - rc l i r i  r r tar lhJ. tc tb r rcre I i : r .  , { l t r . r  . f  r t  f  l t r  l t l - ' l ' lh l i  \ \ ' i  l l ) ( ' r l lp t t l r \ '11 r

pc, r l t r 'c l : r : rn 1. r t 'nc l l rJr r t  c l r :ng:rn Al r t l  l l l rn i f : r :  l t l - - [ r . tu ' : tv l r i  t l . r r r  i r r . t . i , i  l ] -Cl l : rz . i l l

l ' , L r f , : t n  s l r j l  l r c r l  r c , : l l r  s : r t t r  s l r l n l r  l 1 i  i n  L r r t t r - r k  l t c l t c r : i p l r  k l t s t r s .  t t t t i t l L l t t  i t l (  i ! ' k t l

Iug: i  ln( , l r l l )ur . r ' , ' l r r ; ier l>r ,c l : i : r r r  1 l r : r ic l l r ; i ] t  c lcngal l  l l l l l l ! l l  l l -sh ' . t t j ' l  I ) t ' r l r t ' t l l t : t r r

I ) ( ' 1 ( l : r l r r r t  l e l ' sL - l ) u t  t i c l l t k  l i l r r r r ' ; r  L l l  c l l t l l t r t r  r l ' i l : t ' , ' : r l t  l i qb .  nunu i l  ; r i g , l  < l i

r . l r , l r r r r t  r ' ,  i l : r r ' : r l t  t ts i l  u i  f i r1 i . t  l ) : r lar r t  r . r ' : t i . l t r r  l tcrsrut t lu t t t .  ! lo t t : ; t t1 t  ?( l t ' (  |  i ( t . \ i t t

(  i r r t r i . { r r r l l r i l  l tcnr l : r1xr t  < l l r i  pcngi i i  r - r l  t t tur l l thct l r  l t t i r r  l - . is r i  c j is t ' l  , t t1  s( ' ! l : i? , l i

l r t l f i r l  c fungl  n c l r : r  l l r r rc l l r : , , l l r r  1-rcrr t rk i r : t r t  t ' r tng r t tcr t t i l t l ^ r t t t  i  l r< ' r i l t i r t r i  t l i  l t l t l t l l . , i l

serr i r l i r  pcngi l , r r t  n tur lh l . t r . t l t .  l . i : l r i l r  dur i  i t r " r .  is t i l l r l l  : r t t t .1 !u l t i r l  t t t t t l i t t r l  i r ig t r

l c l k ; r i l : r l r g  c l  i k l t i i r r r  o l ch  r . r  i a i n l l  \ ' 1 l n ! ,  j l t uh  t t t l t s l i i ' r \ - l i  < . i t : l t g t l l r  J : c t i t , l i r . i

n tur l l t l . tu l , ,  sc i ) ( . ' l '1 t  l t l -Sr- r \ r r - r t l  \ '1 'ng,  \ \ ' l l l l l t  l l th t t t - t  ( , \ l l  l5( ) ' ;  j t rg l i  t t tc l tg l i l l t t t t t

c l i l invrr  sc l l : ig l i  n t t t . i l t . r l i i r l  t t t r t laq Scr lcr ) l1 tn l  i t r - r .  l i -S l l l l  i ' l  c l ikcnl r l  l t tc l r t r l tng

i r r r . r r id-nt r r r ic lnyu untr - r l<  rnenis l r l tk ln  i l t r ru yrrng d i l - icr ik l rn kc-pada t lerck: t

sc i l rgai  i i r r tu  rn i l ik  u l -ShI l i ' i .  Drrn a l -s l r t f i ' i  iuga r t lc larang I l rur ic l - r l l r - r r idr lva

r:rrtr-rk lteftaqlirl kepadartya et:ru kepadll orang lain, selragaimana ditegaskan

fe las sekal i  o lc l - r  a l -Muzanr d i  dal l rn pendahuluan k i tab Mukhtasantya.

Oleh karena i tu  wajar  ka lau masih saja d imunculkan per tanyaan

tcrrrtrn€l konsep madbbabdan batas-batasnya, yang pada hakikatnya tidak

sepeni yang digambarkan kebanyakan orang sebagai hal kaku dan tanpa
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kompromi. Namun dalarn kenyataannya selalu berkembang dan eclecti-
cism. Atau bisa dikatakan bahwa konsep madbhab seperti yang selama
rnr dipahami oleh unlunl perlu diredif inrsr.
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o*' f-ar is the diffbrence berween one madbbab (school of Islamic

l:iw) ancj an()ther madhhab: 'I'he ansrver ttlay be assumed that madb'

bab stricrlv <jiffcr fionr each other in uqul al-fiqb and other founda-

t ions of t i re,-try. Holvcvcr, the trr.re is that they are not onl1" 'eclect ic." br-rt  also,

er rhc ssrl tc t inrc, within a single marJbbctb, the iurrsts st i l i  kecp the rr dif f 'er-

cnccs, cven tc) i l terr i l la:; ters. 
' l ' l r t- ' relorr: .  

hcrc i  shal l  exaltr incr the col lccpt oi.

madhhab ancl thc qucstint l  ,- t l  i ts l lol t t tr l l tn '

The ilirth of Islamic kiw

. l g s e  p l t  i , c h a c i t t  s t : t r t s  l l r s  e r r e l v s i s  o l  t l t c  l t t . t c i c n l  s t ' l t o t i l s  , ; l  l ; t s  t t ' , t r i

l b r ' i l l l n l  l l i - r - l i k l l l r ' l  l o t  t l i q  i r l r r l i s  a t l c l  f  ro t i t  t l t i ' '  " sc \ ' ( ' l l  j L r r i ' t : ;  t . ' l  ' \ { r ' r l i n l r "  f i ' r  t l r r ' '

N leCl inC: ;c .  I IC :  C i : r i r t l s  t i t t t t  " r t tCnt  l l i . s t ( . ' r !Ce l  rc : - ; t . t r r : i i ,  f t ( . r t ' , , . ' r r . : i .  l t3s  sho$r t

lha t  l s l l r r r t r r '  j r r r rs i t ruc l t , ' n< . 'e  ca l t rc  rn to  l te ing  tc r r , ; t l . r - j : ;  l l l t  e t i i i  t , i  l l l i ' . l j r s l  cen-

tu r1 '< , . f  the  i t id t r l r  i car i i ' 8 t l l  ( c l r t r - l l1  i \  l )  )  I ) t r r i r lS  the  gre i i t r ' l  pa i - l  o f  thc , :  l s i l

I t l )  r . c i r f i J f \ . l s l ; . y 1 l t , ' l : r i r ' .  i n  t h c ' t e c i t n r r ' r l j  r r ! ( ' a t t l i r l l .  o l  t l i e  t - ' r : 1 i .  1 . l r l " i  l ! , r ' r c l o r t -

i s l l r r l r i t  ju r i spruc ie r r , . c ' ,  . l i c l  n ( ) (  es  vc t  cx is l , '  
'Ac lo , rc l i t rg  to  Schacht .  I s l l r l l l i t '

i e g : r i  t i t p r i g l r t  q t : r r t c c l  t r o r n  l l r c r  I ' r r u t r  t ' r t c l  a c l r r t i t t i s t r : r t i v t '  a n t i  I l i , l ) r l l i l l

l t r u r : t i r . e ,  a n r l  " t l i c  c v i c l e n c r , ' r r t  l c g l r l  t r a c l i t t o n s  t ' : l r t t t ' ' ;  u s  h ; t . I i  I o  a l l l i r t

l ( ) ( )  A  I l  o r l l \ " '

l - 'urtheri lorc'  Sci l :rcht sivs t i l l t  thc 1'nut."-t  : i<. ls r ir i l  t l . t , . l i r  govcrna)rs \ \ ' (- ' r( '

' r e s J l o n s i l t i , . : l i . r r c l c r r : i o l t i n g l  n r r r n l - , c t  t ' i  l i r c t t s s r , ' t - t l r ; i i  t c : l t t r r , ' :  r r f  l ' ; l . l i l r t ' . " . r ' , , t -

s i i r p  : t l t l  1 i i - I . 1 1  . . .  I s i . r r r r r i  i e l i g r c , t t : ,  t t i c : l s  l r n d  t l l l l l r \ " , . i r - i ; t r - , l t i t r i i s l ; ; , . i u l l  ( ( ) r  ' i ) ' -

rX tC( i  in  Cr f : l {118 a  l l c \ \ '  f  ra t l rc r l  o rk  t< l r  . ' \ r l t l - '  Mt t5 l r l r i  r ; ( . , f  to t \ '  I  ( . "n .s r . ' t ; i t t ' t r t i r  '

, t l 1 1  
D 1 ; i t r l l l t r  : r n , . 1  a t l i t , i : ' r  j s t r l r i i i ' e  n r ; i ( ! i i ' C  c l f  l l t c  i l f r :  1 ' l t t : r i " , : t r i  p t " i ' ; " r l  c ' 1 '

t r tns ton lc ( r  r r r lg  i s lamrr  i ru  "  Sc lu rch t ' s  t l i cs is  t l r ; r i  ! r 'ga l  i r . r ' l i t l t ) l ) s  ( l l rn  L is

r ta t l i  to . . i l l i i , . i r  i f r i ;  - \  i I  rs ,  o f  ( ( )u r ' s i t . .  rc ' i { : : ( t c ( l  i ' ; , : r l  on l  r ' i r \  \ ' 1u l ; l i r i l  sch( ) ia r ' " .

1 ; i  l t  e l : , : r  i> ' .  o t f t c '  \ l t s tc rn  s i ' l ro i i t r ' . .  i i i< r - 'Nr lc l  I  ( -o t t i : ' o i r  l l r : - ' l l L i r ' t  " t i t t -  t " ' r f  i ' ' r

i - ; i '  t ; , - i t  l .  ; l  y jaL : i r i )1  i i . : r  . i  IL '1 lL i r \ r  i s  c l r t l i cu l t  i ( . '  1 l ( -c { - ' l ) t  
' "  

l r - r i  Cr - ru ls t - r i r '  I " l l t t l t j ' '

i . ] r ,  
' , ^ r r5  t , i t :  rc :L t l t  ( l l ' ' . 1  spec t r la t i vc  a t te i r lp t  bv  p r i t , t t s  sc l io la rs ,  work ing  c l t r r -

r f t : l  i i te  f l r s t  th rec  ccr r t t l r i t -s ' r f  i . s ! : ln r .  {o  d t r f t r re  the  lv i l l  ' . . l f  ,4 , l lah  "  t t t c l 'p ro -

iut 'ecl a corttpreircnsive systelrt  ol ' rulcs, largely in opposit ion tc) exist ing le-

qal prlct ice, s,hlclr i jxple.ssc(l  t i te rcl igious ideal."6 Most Muslirn scholars-

bt i icr, 'e th' l t  there rr 'es activi ty in iegal thor-rght r ight fronr the beginning of

Isial i l :  dtere '- ; , ,ere t irc lucl icial act ivi t i i ls at the t ime of t l le I ' rophet, the legal

judgrrrents of the rightll' guided caliphs, the fatnws of the Companions, and
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the legal literature of the first century. The rnaking of fatwdwas fully prac-

ticed by the Companions down to the Successors and had never come to an

end; even the Qur'an itself contains many cases related to the practice of

asking and giving fanuAs.s The role of iftx' in the Qur'an suggests that the

regulations based on the Qur'an or the Qur'anic laq's were anchorccl f irntly

dur ing the '  Prophct 's  t i rne.

The Ancient Schools of l^aw

illuslinr schoiar.s start thelr ciiscr-rssion of Islarnic larl, with the tinre of the

I'rophet. cl 'en though rt.tost of t l-rcrn arc a\\ ' l trc thal lt-s forntal shapc as an

rndependent subiect of stucll, bcgan at a latcr trrre . Accorciing to thern, the

residencc of the Cornpanions in dilfercnt cit ies cannot be neglccted a.s roots

o1' the ancient  schools of  las ' ,  and thc schcl lars of  the ancient  .schools of  laq '

u'erc the heirs of those Companions. Thus, thc root of the lraqi school rvas

Ibn Mas'ld and All b. Abi T:rl ib, that of t l 're ]\ ' leccan school n'as Ibn 'Abbas.

and that of the Medinese school was [-1rnar, 'A'isha, Ibn 'Umar, and othcrs.

Muslim scholars, l ike Ahmacl Hasan. believe that the fbrrnation of Islamic lax'

r'*'as in the hands of the Successors " because they exercisecl ittibad freely;

thev q'ere not afraid of giving prel'erence to thc optnion.s of one Cotttpunton

()\,er those of another, and even the oprnions of a Succes.s()r over those of a

Cornpanion. Islanric lan, during the time of the Prophet and the Contpanions

was not systematized, Hasan argues. In this respect, dif-fbrences of opinion

among the Successors were "due to local and regional factors.""'Schacht writes

that the ancient schools of law" accepted geographical dif-fbrences of doc-

trines as natural; [but] they voiced strong objections to disagreement within

each school . " r rwhat  F. Iasan cal ls  " the eady schools of  lasr" ' is  "more or  less

definite and identifiable traditions prevalent in different regions before al-

Shefi ' i  and against which al-Shafi ' i  argues".r2 thus, f lasan includes Ab[ Hanifa,

Mllik and al-Awza\ in the ancient schools of law.

For the formation of these schools, every irnportant city had its own

leadcrs who contributed to the development of legal thought in that region.

In Medina, there were Sa'id b. al-Musayyab, 'Urwa b. al-Zubayr. Ab[ Bakr b
'Abd al-Ralrmiln,'Ubaydallah b.'Abdallah Khxriia b. Zayd, Sulaymln b. Yasxr,

and al-QXsint b. Mufarnmad. These Successors were u.sually called tlre "seven

jurists of Medina." \We also find other celebrated names in lvle:dina, such as

Salim b. 'Abdallah b. 'Umar, lbn Shiheb al-Zuhri, and )al.ryx b. Said. Malik

and his contemporaneous jurists were the last exponenLs of the Medinese
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school. In Kufa, the famous Successors were 'Alqama b. Qays, Masruq b al-

Ajda', al-Aswadb.Yazld, Shuray[r b. al-Harith, Ibrahim al-Nakhal, al-Sha'bi,

Hammxd b. Abr SulaymXn al-Ash'ari, and the last exponents there were Ab[

IJanifa and his disciples. In Syria, there were Qabr;a b Dhuwav b. 'Llmar b

ALrd al- 'Azrz, Ntakl:t l, ancl the last cxpc>nent there was al-Arl '21'1. There were

als<t a number ol 'celcbrated natttes of the Succe\r' lr\\rors in l\{ecca ancl l lasra. At

tirc trrne of thc late Successors l tabi'u nbi' irt). threc scitoois of l lrrl ctlrergc<1'

n'hiclr then rvcre called "thc ancient schools of lar'," or "the eariv sciloclis of'

l l rq  .  the l raqr .  espccie l ly ' thc Kuf ian school .  th t :  Hi iez i ,  cspecral l ' " ' t i lc  Mecl inesc

sr.lr<rcri, anci the S1'ri ln scho<.ri . In his al-.Siy'ar ui-Kobtr. Nllt l t l tt l ' t t l ' t l lcl l l . al-

Hrrsap a i -s l rayt rXni  l lent l ( )ns t l r rcc sc i rool .s  l t lsec l  <tn: t  rcg ion:  abi  t t l - ' l rc l t i

( r l rc  sch<rrr l  c- , f  lnr<1 ) .  abl  u l  .S l r r im (hc schcio l  o l 'svr i r r ) .  l rnc l  t th l  n l - 'Nludt t t r r

( t l re  sc 'hool  of  \ ' lec l in l  )  l lc  s : tvs l l l  ( )nc p lace :

\ l '6cn a r))rrr1!,r rs kil lecl on thc lxtt le-f ielcl. hc sitottlcl not bc pr-rrrf ictl: l lu( irt '

sti l i  ncecls to bc prayed fcrr This is t l-re opinron of thc- scirooi ol lrrrl antl t lre

sch<nl  6f  51' r i l  We hrvc choscn th is opin ion ()n thc othc ' r  h:rncl ,  l tc< 'or t l -

rng to the sclrool of Meciina. the tnartvr shoulcl not be pravccl tor Malik b

Att&\  ts  of  thrs oPtnrot t  "

Al-Shar.bXnr a ls6 ent i t les ( )nc ot .  h is  books "a l -F. lu i ia  'e le Ahl  ; r l -NIac l in l t  .

prool 'against  the sch()o l  of  Niec l ina

lslarrric laq'as the rcsult of inclcpenclent i i t ibctd catrle intc> being lftcr thc

c le: r th of  t l te  Propl - ret ,  s ince at  thc t inre of  thc Prophet  t l lc re * 'as no real lv

inclcpcnclent i i t lbad lt1'the Cornpanions, since evcn'thin.q l lacl to bc brotrgl.tt

l tack to thc Proplret, u'hose iudgrnents n'erc final lt is tn-re thlt there n'erc

s() l t i ( ,  ( l lsagl -ccnlcnts l ln tc)ng the Corr tpr tntons,  hut  tne i ln l i  dce ts tc ln t ( )  eccePt

() r  t ( )  re iect . , r . ' : ts  for  the Prophct  l l l ( )nc Af ter  thc c l t 'a th of  the Prophct .  nc l  t ina l

clccisicrr-rs 1nerc rlecle, s9 that reai rndepcnclem iit ihriri carne l() exlst; t i lus

ikhti l[( ' tnrctng rhc grear Cornpanions. 
'L]rnar b al-Khattlr l l , Itrn ' l  Irnar, ' l  l thrn:tn,

All. l l t l  l-[1-ibit, ancl otltcrs \\ 'es rcc()gnizecl, even thor,rglt sorre (ioltrl lanions

* crc caliphs. J' l 'r is attitucle becarlc clear in the region s'here sonrc of thctrl

l ived l 'hey gavc some fatwas and opinions in which they often disagreed

antong themselvcs, I 'hether they l i, ' 'ed in dif-fbrent regions or in thc same

city. They gave fatuns ancl iniunctions based on individual thinking to the

(llrcstions or pr6blems they received, and they were not associated u'ith thc

nanles of regions. 
'I'hc regional symbols did not emerge during the genera-

tion of the Cornpanions or even in the next generation, 'o the generation of

the great Successors; only at the time of the late Successors, at the time of Abu
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flanifa, Ibn Abi Layla, Milik, and al-Awzi'i, did rhe names of the .schools
which were associated with the names of regions come into existence. But
the use of geographical names for the scholars was preceded by the fact that
the people gave prreference to the perrnanent residents of the same regions
over scholars frotn other regions. Frc>m tirc: gencration of thc late Successors
until the rnicldle of t l ie second ccnrLrn, of rhc II i ira, the regional nerres of the
sclrools ctnergccl. Tlt is clevelopnrent reacirecl its pe:rk at ther ti l 'nc of three
great scirolars, Ab[r Hanif a together n'rth his trvo rntrnrare drsciples. Abu Yusuf

anci al-Shaybanl. Mrlik, ancl al-Awz-e'i rhis plrase enciecl ar the rrsc of al-
Shat i '1 ,  q  i to  t r tec l  not  onl t '  tc)  g()  agl lnst  t l ic  school .s  l tasecl  on thL '  rcgrons,  i - r r - r t

a lso to svstenlat ize iegal  th ink ing univcrsal l l ' .  I  .n for tunate l r ' ,  the rcsul t  r 'u 'as
to establi.sl.r 1l nc\\ 'school, hi.s rln'n sclrr>ol. ancl the schoc>ls \\ 'cre then narr-recl
according to thclr rnasters rather tiran accorcting to regions. conseclucntl l ' ,
scl.rori is \\ 'ere no longcr callc-d Iraclr. Hijt-rzi. or 51'112t'r. but rather F.lanafi. 1tlt l ikj,
and Arr'z-i j. It is lnterestlng to note that n'hile al-shavblnr mentions the namc
r>i ttre regional scltools. ahl al- ' lraq. abl al-Madhrct. ' tncl abl al-Sbant nt-
Taltau'i. trr bis Ikbti la.f ctl-Fuqaba , nrcrntions the rndividual narnes of the grear

;urists. []c also olten mentlons the collectir, 'e group. ltot the regionai narre.
lor lr i.s orvn school, i.e.. ct-slnburn (our authorit ies).ts For other schools he
lnentions onll '  the nanre of the lnasters. al-An'zI' i , l l{alik and al-Shefi 'r.

Most scholars cite nvo inf' luences to explain dif-ferences among the an-
cient schools of lan': that the local elenients were very porverful, which irn-
plies that Islamic iaw was flexibie ar rhar tirne, and was the exercise of per-

sonal opinion. In order to protect the community from disintegration caused
by the differences among the scholars, the concept of i ima',the consensus of
the scholars in a given region, !r 'as established. The .scholars, then. estab-

lished tlrc concept of sunna, thc pracrice of the communiry In rhat region.

i.e., more or less the customary la*', r ' , 'hcther or not it had its root in the

practice of thc Prophet or the Cornpanions. Schacht says that the ancient

Arab ccrncept of suntn became one of the central concepts of Islamic law.r" In

reality, consensus was hardly reachccl in single regions because scholars sti l l

bacJ ikltt i ldf among thcrnsell 'cs, as al-Sh:If i ' l  both prov'ed ancl criricized Al-

Shati ' i  says.

I have known the people of a ciry disunited among themselves, then be-
tween thclse in onc ciry ancl those in different cities [For example,) we ]rave
knoq'n th-rt alrnost none of the peoplc of lMecca dep:rrrr:d from thc opinion
of e1a' b.Abi Rabah, rc that Muslim b Khalid al-Ztnfi garc./atuas basecl on
the opinion of 'A1a'. But we also find other people with diff'erent opinions;
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these people chose the opinions of sa'id b. salim instead that of al-zanlr

Each of the supporters of al-zani and of sa'id b. salim differed among

rhemselves and weakened each other. I have known that the people of

Medina preferred Sa'id b. al-lr{usayyab, but also reiected some of his opin-

ions. In our time, we have Malik b. Anas, q'hom the people of Medina

prefer. on the other hand. there are some other people who exaggerate in

order ro weaken the opinron of Malik. I find that Ibn Abi 'l-Zini.d criticrzes

l\{ilik. I fincl tl.rat sonre of the people of K0fa f'avor the opinion of lbn Abi

L:rvlar enrl crit icize the' itpinion of Al)u Ylrsttf: some of them favor Alru
yrrsuf alcl crit icrzc. Ibn Abi L"ayiri: otirers favor Su{-y-f,n al-Than'ri: sti l l  others

furor al-Hasan b. Sll i l .r. I r lso rcceive some infonrtrt ion about the clisuniorl

6 f  thc pcoplc of  r . i t ics otht , r  thrn those I  huvc ' rncnt io t ret i .  I  heve a ls t l

kn() \ \ 'n  th ; t t  t l l t '  peoplc of  Nl tc t : r  pre ferrec l  'A( : i '  o \er  ot l )er  St l ( (  c \s( ) rs '
q.lr i lc thc, pc<:lplt '  r: l f lr.r<1 prefc'rrc<l I ltr-.rlr1m al-l iJ:rkha'i or"er other srrcccs-

sors

' l 'hc uncient  S( th() ( ) ls  <t f  lau.  u l . t ic 'h  l rec l  l>ee' r r  f r l r , rnc lcd l l la i r l l \ ' ( )n  thc t r :ac l t -

ings in onc geogr:lphic location. transf()rrttccl tht'rt lselvcs into st-l-rriuls l l l tsecl

upon allegiancc t() incliviclual nlasters ln the scc()ncl century, rlunf indiv'rch-r-

e is  bcgan to fo l lo* ' thc tcaching ( ) f  : l  recc)gnlzecl  aLl t l t ( ) r r tv  whi lc  s t i l l  c larn l -

lng thc rigi 'rt t<-t clif lcr frorn thcrr rnastcr ()n polnlS ctf rlc-tail T'hus sc,lt lc s(rl l()i-

ars of  K1r fa,  inc luc l ing Al lu  Y[suf  l tnd MLrhanl l l lac l  b  a l -Hasan a l -Sl ra l 'b : in i ,

fbllrtq'ed AbLr Ilanrfat ltur ,,\ lru Y[sr-rf hacl his ()\\ 'r] f i) l lo\\ 'e rsr 2n(l sottl ' : Kuf :tns

f i , l lou.cc l  I i tn  Al r r  l ; ry lu ln  thc sc l rools  of 'Nlec i ina:rnc l  F.g1 '11t ,  t l terc ucre st - l to l -

rrs rvl 'ro fbllrrrved l l l : l i ik and regarclecl t lte ixrok of Melik al-Mtttt 'atlct, 
"ts

thei r  author i ta t i l 'c  n 'ork I :ur thcrn)( ) rc ,  thc scholars cr i t ic izec l  eac ' l t  o thc ' r  ' "

T6r- r .s  the ancicnt  s thool  of  ' l r f ,q  sun' ivcc l  ( )n l )  in  t l ic  fo l louers r r l  Abt l  I Ian i f : i .

ancl rlte ancient scll(x)l of HijIz sun,ir. 'ccl onlt '  in the follorvcr.s of l\{ l l ik TIti.s

tral-!si()rrttati.1;n <tf t lte unt' ient sr-' i tool:; of la"r' int<t "perstl lr lt l" sc'ltt.rols \\ ' l ls (()r-n-

p letc( l  lx  thc r t t ic lc l lc  of ' t lx '  th i rc l  cer l t t r ry '

The F<rrmation of l[Iadhhab and t]re Question of Its BoundarS'

Thc torrnativt. '  pcriocl of' lsl:rnric lar'" 'u' 'as thc first r\\ '() ancl a hrlf ccntrtric:s

o l ' ls larr r .  As I  desgr i l tcd above,  i t  s tur tec l  f ror l  the t ime of  thc Contp: tn i ( )ns on

thc [:rs;is of incliviclu:tl authorit ics, \\ 'as continue(l on th.] basis 6f rcqional

authorit iL:s. an(i ihen retLrrne(l to individual authorit ies, c:\ren thouglr t ltc au-

rhorit ics kept t ltc lr.,cal c'onsensLls c)r pickcd solne ol the opinions of their

precleccssors, trnorc specificallv of thc colnpanions. In this period, there was

1c\.er any quesrion of clenying to 3ny scholar the right to solve legal prob-

lerns l;y his ow.n indcpendent ijtihdd. Most scholars believe that after this

period canle to an encl, the question of iiilbad and of who was qualified to

Al-Jamt'&, No.5gI9tX



71re Corrcet of Madbab artd tbe eu^tton of lts bundary

exercise it was raised. From about the rniddle of the third cenrury of the l l i lra,

the idea began to gain ground that only the grear scholars of the pasr had rhe
riglrt to exercise independent ijtihad. an ijtibad thar rras cletined diffbrently
from the old fiee use of personal opinion (ra'y), and rhat wasrestricred to
clerrvrng valicl conclusions frorl the Qur'an, the vutna, ancl consensus, by
analogv (qi-yds) or systematic reasoning. re Therefore, by the bcginning <tf the
f<-iurth centLrr\/ of the i l i jra, Muslirn juri.srs of all schools f 'elt thar every e.ssen-
tiel legal problern had been thoroughly discussecl ancl solved b1' previor.rs

grand iurists, ancl a consen.sus grach-rally establishecl itself thar no one nriglrt
lreve tlre l leccessar)' t lualif ic'utions t() exercise inclcpcndent i l t ihad Ir nteant
rh: r t 'a l l  fu ture ect iv i t ic :s  rvc>r-r lc l  have to bc confrned to the explan:r t ior - r .  appl i -
c l t t ion.  ancl ,  a t  t l tost ,  in tcrpretat ic)n o l  thc doctr inc as i t  hacl  becn Ia ic l  don' r r
rnc'c for:rl l . "r" 'hrch' rreant'the closing of the door oi rit ibarl or tcttt l icl ") '

l ' i le trtovct't ient f i()r 'n the so-calleci forrnatrve perroci of Islatl ic i l ts' intcr
the so-callecl closing of the gate of i l t ihad, however, was nor dramatic. Inde-
penclent t lt inking continuecl to exist. \X' 'e sti l l  f incl sornc scholars vn,ho were
considerec.l fullv inclepenclent mrrjlctbirl.s betr.'n'cen the rnidcller 9f the thircl un-
ti l  the beginning of the fburth cenruries of the Hiira, such as Di'* '[d b Khalaf
r r l -?ahi r i  and a l -Tabar i .  A l -Tahir r i .  a l - - l 'abarr ,  ancl  a l -Marn 'az i  l ived at  rhat
tirne and they sti l l  exescised ilt ibacl independently, in the scnse rhar thel'did
not always fbllow their masters. and al-Tabari even considered himself 'an
rndependenr multabid. The main cliff 'erence berween al-Jahan'i anci al-TaLrari
rs that al-Tahes'r associared himself with an established school. the shefi!.
and later moved to the Hanafi Al-Taban, on the other hand, moved from the
Shefi'r school to become an independent mujtabid and fbunded his own
school, the Jariri school. Furthermore, it can be assumed that most of the
probfems which emerged ar thar time had already been discussed bv the

earlier jurist.s, and the results of the i jt ibad of the great scholars werc sti l l

acceptablc and workable ancl new oncs were not urgentlv needecl In acldi-

t ion, it seerns thet most scholars of the time were more eager to develop the

establishecl opinions of the great scholars of the pa.st than to invcnr new

opinions q,lrich \\,cre n()t in grc'at clerriancl. This attitr.rde, I believe , n'as mostly

their person;rl choice, even though they' sti l l  develoJred their own opinions
q'hich sornetimes disagrea<l with thosc of their masters. Although el-'Iahawi,

frrr example, had man,v cliff 'erences with the n)?sters uf l-ris original school,

Ab[ hJanifa, Abu Yrisuf, and al-Shaybtrni, he still atuchecl himself ro the i{anafi

school and he advanced its theoretical development.
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The closing of the gate of ijtibad means the practice of taqlid. This is a

term which "had originally denoted the kind of reference to Companions of

the Prophet that had been customary in the ancient schools of law, and which

now came to mean the unquestioning acceptance of the doctrines of estab-

lished schools and authorittes." 2r It rneans that "the doctrine must not be

derivccl indepenclently f iont the Qur'an, sunrta and ijmd', br.rt it must be ac-

ceptccl as it is lr ing taught by one of the recognizecl schools, which are

thenrselr. 'es coverecl by consensus." r2 T'he era of the tnqlld by this cleflnit ion

neccls tct bc- re-exar.ninecl, sincc stxgnation of original thor-rght ttrnong thcl

sc6olars f io l t r  the-  nr ic lc l le  of  the t l r i rd  centun,c. r f  t l te  I l i j ra  c lnwar ' ( ls  r tcvcr

real lv  canrc rnto ex is tencc:  t l re  scholars f ronr  q, i th in anci  ' . r tnong c l i f lc rent

sch()ols contpcteci lncl inflr-rerncccl one another antl ccler:t i<-tsr.tt occurrccl atnong

the sclrolars rr ' i thin schools or betu'cen clif lercnt sch(x)ls "' l ' l 'rc activitv of thc

iater  scholars.  af ler  the c l<ts ing of  t l tc  c loor  of  r i t ih t ld . ' \ \ 'es no lc .ss c ' rc l t t tvc,

\\ 'rthin the l in-uts set to it by the ntrturc ol rhe shari a, t ir l ln th:tt of thcir precle-

ccssors."r. Sonrc e,u'iclcnce also shov,,s tltat one schol;rr easil i 'cl isagreccl rvith

the master of his school. even though hc colnmittecl hirnsclf ' tc-r bc botrnd hv

that school, ancl at rhe sarne tirnc he had no clif l icult.v in agreeing rvit lt othcr

ptlsters fr<trn differcnt schools. Therefbrc. t lte bouncltrry of thc Conccpt ()f

matlbbab shorricl also tre rc-exanrinccl C.oncerning laqltd. \X/ael II:r l lac; u'rites:

I  slul l  tn. to shor' ,  t f ' rr t  the getc of i i t iheci q'e:;  not closeti  in tht:on' n<,r tn

prrctrcr '  .  I lv chronologicrl l l '  anelyzrng the relevant l i ter. i turc on rhe sul l-
ject frorn tlrc fourth.rtenth centtrry onq'arcls. it '*'ill becorrre clclr th.lt { 1 )

jur ists uh6 were cepable of i i t ihacl existccl at nearly al l  t i rncs, ( i)  r j trhicl  wxs

usccl in dr:r 'eloping posit ive krq. 'efter the fbnrtat ion of t l tc st 'hcxrls: (3) up ttr

c:r 500 A l l  therc \\ ' . ls no nlcntion r,r 'hatsocver of t l l t '  phr:r: ;e ' insiclecl h:t l>

rl- iyt ihlcl '  or ol anl expression thlt  rnay l-rave al lur l t '  to the notron of thc

closurc; ({) thc contro',cr.. ;_v about t}re closure of rhc gate lnci the cxt inct lon

of ntr.r j t l rhicls prrr, :ntecl jur ists frorn rc:rclrrng:r ( ' () l ' lsrrtsus to thlt t  ei ' fet ' t ' r '

I Ia l lu r l  a l . s r t  u ' r i ! cs ,  " l t  has  a lso  been shou,n  t i ra t  the  c ( ) l l t l - ( ) \ 'e rs \ ' : t l>ou t

i j t ihld ancl the existcnr'c 'of multahids started. in i ts prirnit ive forn. i ,  only in t l-rc

beginning of the sixthl ' rwelfth century." I t  means that I tal laq puts the date of

rhe clcrsurc of rhr: gate of iitibad in this century ancl he lxrlievcs that "T'hror'rghout

the follon-ing centuries, diff'erences among iurists, encouraged by ambigu-

it ies in legal ternrinology, made any consensus on the nonexistence of

rnultahicls and on the closure of the gate of i i t ihad impossible to reach."25

Theorizing the tradition of Mukbta;at in his dissertation, Mohammad

Fadel criticizes Schacht on iudging Mukbta;ars, saying, "Schacht's observa-
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tion [that Muhbtapars 'are not in the nature of cocies'] is problernatic for it fails

to explain why, in thc case of the Maliki school for examplc, nc new

Mukbtasar; of any importance were produced after Khalil,"26 Furtherrnore,

Fadel argues that "ln order to make taqltd rnore ef-fective, the genre of Mukb-

taeealwas popularized beginning in tl ie seventh,/thirteenth century n'it l 'r thc

-Jc7mi' al-rtmntahat of lbn al-H:lj ib, q,hich q,as tbilwccl the eight, 'f<-rurtcenth

century by ,\Iuhhta,sar Khalil." Faciel convinces Ll.s to lrclieve tltat " Tiie basic

aim of thesc tq.'o n,orks wlrs t.) present thc- rr.rle.s oi schor>l ns *'ell rs reprc:-

sen ta t i ve  cases  i l l us t ra t i ng  t he i r  l pp l i cu t i on  " r '  I I e  h in rse l l  be l i e r " cs  t ha t

,Vuklstctsar Khalj l " 'r ls able tct c()nstruct a tcxt \\ 'hich in nltn1, u'avs reserttlt lecl

a legai cocle " Irt tr-thcrtttore. hc cxplains.

Beceusc his q'ork r t  t ,  , , l I r tLt i . t la,sur Kbali i l  cl icl  not bint j  el l  jur ists. hon'ei cr. r l
cJnnot bc consrcierecl :r  ful l- f ledgccl ccxlt '  Neverthelcss. rt  vi 'oulr l  be accu-
rate ro clescribe Isl :rmrc leu. i l  the Mil iki  sch<xrl ls txk€'n rs representatrve.
es having unclergonc' a long-temr evolr.rt ion frotn one rcscrnbl ing a case-
lf ,q'system in q,hictr legal off iciels possessecl great cl iscret ion:rr] 'p()\ f , 'ers, t()

one rcselnbl ing civi l  lau' in v, 'hich the vast n-rajori6'  ol ' legal ofTici:r ls becanrl
bound to a pre-existrng nrle, rxi th the queli f icat ion that ' -rpper levcl ir .rr ist.s
always succeedecl in retainrng rher ryqbt to override rules of the school in
sttuations that clcmandecl rt ."2'

Fadel 's theory of Mukbtcsarcann()t be applied ful ly '  to the Shafi ' I  school,

since the Mukbta,Sar of al-Muzani was written in a very eady time ancl ijtibad

was also practiced by the Shafi ' r  jurrsts after al-Muzani. On the introduction of

his Mukbta;ar. he writes, "l composed this book as an extract from the doc-

trine of al-Shxfil and from the implication of his opinions for the benefit of

those who may desire it, even though al-Shafi ' i  himself prohibited anybody

to fbllow him or anybody else."2e The true is that the exercise of ijtibad stlll

practiced by the jurists after al-Muzanr wrote his Mukbta;ar.

Conclusion

The boundery of madbbab has in fact, rnany ambiguities. 
'I 'hat 

is not

only because the furiss from different madbhab, practiced eclccticism, but

also because they keep practicing diffbrences arlorlg themselves within a

single madbhab by'exercising their independent thinking(fiibrld). TIrcse iu-

rist also often developed the u;fil al-frqb and sometiines even contradicted

iheir masters. 
'We 

sometimes find that a fe*' of them proclairned themselves

as mujtahid; horl'ever, they were still consiclered as the followers of a certaitl

madbbab. For example, in his ar.rtobiography, al-Suytli {d 911/1505) pro-
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claimed himself ^s a mujtahid mu;laq.r In understanding the concept of

madbbab or "following a certain school of Islamic law," we may compare to

the concept of school in philosophical tradition. Vhen Varner Vick dis-

cusses Aristotelianisrn, he s'rites that "doctrinal fbrmulas may be preserved

wl"ri le their funclamental concepts are altered by reinterpretation in thc l ight

of nerv circumstances or l:rv use in the service of ner', ' interests or lrethods."

Vick also seys rhar "Aristotelianism is not the philosophy of Aristotle him-

sel f  "  I '
' l ' lre 

clevelopnteni oi t ire c()ncept of mctclhbab - if we conlnlit t() accept -

sltoulcl tte brought i() t l)c n'rtrsters' ideas, theortes, ;tncl luethocls w'htch are

acccssrlt ie r() thc clc'"clopnrent ancl change: instead of berng i-rc,runcl ltv tht:

resr:lts ctf i j t ibitd of the tntsters rr, 'hich arc usuall l '  c<tnsiderecl ls religious

dogrtras o
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